Is competition policy fit for the digital economy? 
A European Perspective

Abstract

Competition policy establishes the institutional framework for competitive dynamics in market economies. Recently, the relevance and impact of traditional competition policy has been challenged by the rise of the digital economy, where we see a small number of very large platform firms, frequent takeovers and mergers, and the potential for using customer data to join and dominate previously separate markets. We provide a framework to explain the basis for contemporary competition policy and explore the implications for company strategy within and beyond the digital sector. Some of the most radical thinking about how competition policy might address the challenge of the digital economy originates from Europe, itself a major market for technology firms. We present this thinking illustrated with brief exemplars from the practice of the EU Commission. Although existing competition policy can provide a basis for addressing some monopolistic abuses in digital markets, practices are shifting to address novel sources of market power, including the governance architecture of digital platform firms and their ecosystems, the transferability of personal data, and the inter-operability of systems and standards. We consider the implications for policymakers going forward. Corporate strategists also need to understand how the evolving competition policy framework is impacting the future of competitive dynamics of both platform operator and platform complementing entrepreneurs.
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1. Introduction
Corporate strategies are developed in dynamic competitive environments that cross national boundaries (Yao, Chen, Combs, & Li, 2024). This competitive dynamic evolves under rules of the game established by competition policy, especially in the main national markets and in areas of pricing, oligopolistic rivalry, vertical integration and mergers and acquisitions. Competition policy aims to ensure efficient functioning of markets and industries and appropriate incentives for firms to innovate (Motta, 2004), while placing constraints on firms’ strategies to address the consequences of divergence between social and private objectives. That is, while firms in search of their own profits may push the market towards more concentrated or even monopolized structures, policymakers, concerned with overall efficiency and consumer welfare, likely focus on the danger of monopolistic abuses as well as the need to motivate firms to innovate in new technologies and business models (Blair & Sokol, 2015; Petit & Teece 2021). 
Competition policy has traditionally focused on preventing the accretion of excessive market power in the hands of one or a few firms. However, in recent years, the principles underlying competition policy have been challenged by the new issues raised by the ongoing digital transformation and the resulting changes in firms (Kretschmer & Khashabi, 2020), business models (Cennamo, 2021; Kretschmer et al., 2022; Menz, et al. 2021) and industries (Llopis-Albert et al., 2021; Waldfogel, 2017). Many well-established markets and industries have been transformed fundamentally by the emergence of platform businesses and their seemingly unconstrained capacity to scale and grow (Giustiziero et al., 2023). Some digital firms enjoy economies of scale over a very large range of output, with high fixed costs and low marginal costs, rendering more markets or some of their functions to be natural monopolies. From a societal and consumer welfare perspective, these structures suggest that competition authorities ought to be vigilant, and further develop their policy toolbox (Furman et al., 2019; Cremer et al., 2019). In contrast, Teece (2023) argues in this journal that conventional competition policy may be too aggressive and inhibit potential innovation and network externalities (Teece, 2023). Hence, a reassessment of the suitability of the goals of competition policy and its instruments in an increasingly digital world is both timely and necessary. 
Our first purpose is to provide corporate strategists a clear framework to understand, and a vision of the likely future evolution, of competition policy towards the digital sector, along with a synthesis of the challenges policy makers face. Second, we assess how contemporary competition policy affects the way firms in digital markets can operate. Ongoing and anticipated developments in competition policy fundamentally affect the institutional environment in which all firms, notably platform-based ones, operate (Jacobides, 2022). As such, company strategy must understand the recent evolution and its implications, especially for strategic market behavior, inter-firm rivalries and potential mergers and acquisitions. 
[bookmark: _Hlk172908129]We focus on the approach taken by the European Union (EU). The EU has been especially active in addressing the issues raised for competition policy by the rise of digital industries (Crémer et al., 2019; Cabral, de Montjoye, & Schweitzer, 2021). Moreover, EU competition policy has considerable significance for the digital sector because the EU Single Market represents one of the largest unified market in the world with 440 million consumers, which makes it strategically crucial to firms in this sector. Moreover, many EU policies have extraterritorial effects (Bradford, 2020). Thus, in designing their strategies, global players in the digital sector need to take account of EU Competition Policy, notably the recent Digital Market Act (DMA), even if their head offices are in the US or in Asia. 
In recent years, the EU has developed new policies on issues of personal data protection (Zuboff, 2019) building on the notion of privacy as a fundamental human right, as declared in the Charter of EU Rights. This policy was formalized in the enactment of General Data Protection Regulation (GDPR) rules in 2018 (Peukert et al., 2022). Many of the issues in competition policy with respect to digital industries concern the collection and exploitation of personal data. Given the priority of privacy considerations in EU law, European leadership in this area sets a benchmark for the sector.
We start by reviewing the principal elements of EU competition policy, with path-breaking decisions and cases shaping the competitive landscape and affecting firm conduct in the EU. We consider the application of the existing framework for competition policy in the digital economy, integrating economists’ analysis of traditional competition policy with recent insights by management scholars on digital platform businesses (e.g., Jacobides & Lianos, 2021a; Kretschmer et al., 2022; Cennamo et al., 2023; Li et al., 2019; McIntyre et al., 2021, Jacobides et al., 2024) so as to pinpoint the sources of controversy and highlight areas where the policy framework is being refined and developed. We highlight significant differences between the digital sector and traditional firms for which competition policy was originally devised, including the definition of the market, the role of ecosystem competition, and central role of data (Kretschmer et al., 2022; Jacobides & Lianos, 2021a; Jenny, 2021).
We argue that in many ways, the existing framework and contemporary practice provides considerable guidance as to the evolution of the competition policy landscape to platform firms. For example, the established framework is relevant when considering tie-ins from one product to another within a firm’s ecosystem or mergers that potentially suppress current or potential future competition. Yet, contemporary policy discourse goes further, considering in particular the business models and governance architecture of digital firms; the transferability of personal data; and the inter-operability of systems and standards. Moreover, services provided without monetary payments but in exchange for personal data are not well covered by conventional economic models. Hence, firms in the digital sector need to develop strategies to address likely policy changes in these areas. Our paper takes a first step in this direction by identifying competitive dimensions in which changes are likely and what this will mean for strategists in digital firms and on digital markets in general. 
2. Conceptual and legal foundations of competition policy 
The traditional approach
Competition policy has been an integral part of the institutional framework of market economies since the Sherman Act in the USA in 1890. Motta (2004) defines competition policy as “the set of policies and laws which ensure that competition in the marketplace is not restricted in such a way as to reduce economic welfare” (op cit, p. xvii). Competition policy concerns sectors that in principle are subject to the forces of competition, but where firms, either jointly or on their own, dominate a market, or seek to attain market dominance through mergers and acquisitions. Its traditional purpose is to facilitate and ensure competitive outcomes and thereby to protect consumers; to do so, it seeks to ensure that prices do not deviate systematically from long run average cost.[footnoteRef:1] [1:  Competition policy is distinct from Regulation, which is undertaken in industries which could not in principle conform to the outcomes of a competitive market because for example of huge scale economies. These are usually referred to as natural monopolies (Megginson & Mueller, 2022), Even so, some of the same issues are relevant.] 

Economists argue that, in the absence of barriers to entry, market forces will prevent the persistence of dominant market positions and prevent prices from being persistently higher than costs, and thereby maximizing consumer welfare (Baumol et al., 1983; Bresnahan & Reiss, 1991). However, incumbent firms, alone or in collusion with each other, may act in an anti-competitive manner, creating monopolies and raising prices to reduce consumer surplus (Estrin et al., 2015).[footnoteRef:2] For example, firms may undertake mergers that yield significant market power or act collusively to raise prices; or they could erect barriers to entry that exclude potential competitors, both in product markets and through their supply chain. Guided by the notion that consumer welfare is normally best served by competitive markets, or markets with low barriers to entry (“contestable markets”), competition authorities therefore pursue through the courts firms that they suspect to be in breach of these laws.  [2:  Formally consumer surplus is the difference between what consumers would have been willing to pay for a good and what they actually did pay and provides a measure of the welfare of consumers.] 

Conversely, a longstanding argument suggests that firms require some degree of market power to obtain the fruits from innovation; otherwise, excessive competition will drive down the prices of new products and processes towards marginal costs, leaving innovative firms unable to cover their sunk R&D costs. In other words, innovative firms need to be assured that they will be able to exploit the monopolistic market position brought about by their innovation, if only temporarily, to undertake the necessary research. This is usually referred to as the issue of dynamic efficiency (Teece, 2023). Empirical evidence on static and dynamic efficiency in M&As is mixed. Valentini (2011) finds that mergers, whatever their effects on static market power, act to increase patenting output. Clougherty and Skousen (2021) analyze efficiency and market power gains created in acquisitions worldwide and find that two thirds of acquisitions primarily generate efficiency gains, while Grajek et al. (2019) assess several national mobile phone mergers in Europe and find that some increase static efficiency, some dynamic efficiency but none increase both. The intellectual roots of traditional competition policy are summarized in Table 1.
[Table 1 about here]
Competition policy and the digital economy
The digital economy is dominated in both the US and the EU by a small number of technology firms. Google has a 61% market share in search in the US and an estimated 93% in Europe while Meta (combining the services Facebook and Instagram) has an estimated 70% market share in social networking. These are levels of market concentration well above what would have been tolerated by competition authorities in traditional sectors anywhere fifty years ago. However, does the raw data on market concentration in the digital sector translate into actual market power (and ability to extract consumer surplus) in the way that comparable figures might have implied in traditional sectors? Digital firms operate in markets where innovation is extremely rapid; thus, it is possible that frequent entry across historically separate markets prevents the persistence of excessive market power (Dolmans & Pesch, 2019; Petit & Teece, 2021). 
Underlying the rapid growth of digital platform firms are network effects benefiting “users” as well as advertisers and complementors (Rochet & Tirole, 2003). Moreover, tech firms employ multi-sided platforms and algorithms that operate on very different business models (Nambisan & Luo, 2021; Stallkamp & Schotter, 2021; Kretschmer et al., 2022; McIntyre et al., 2021) than the traditional companies that dominated the economy when the frameworks for competition policy were originally devised. Critically, these platforms have also spawned what Jacobides and Lianos (2021b) refer to as ecosystems: “communities of collaborating firms that collectively produce goods, services or solutions that co-evolve their products under an aligned vision.” (Jacobides & Lianos, 2021b: 2). These ecosystems operate as “organizations of organizations” with important competition taking place between ecosystems rather than between firms (Birkinshaw, 2019; Jacobides et al., 2024; Kretschmer et al., 2022; Li et al., 2019). At the same time, providers on the same side of a platform compete with each other – with rules of competition as well as “fees” being set by the platform operator (Barlow et al., 2019; Chen et al., 2019). Consequently, the nature of competition is distinctly different in the world of digital platforms (Kretschmer et al., 2022; Cennamo, 2021; McIntyre et al., 2021; Rietveld & Schilling, 2021). 
The network externalities underlying many of the services offered by Big Tech firms mean that larger networks are also more valuable – for the firms owning them , but potentially also for users. If user preferences are sufficiently homogenous (e.g. users do not care as such which search engine they use as long as it delivers meaningful results) and network effects are sufficiently strong (e.g. users’ search behavior helps develop and improve the search engine’s algorithm), a highly concentrated (even monopolistic) market may indeed be the most efficient market structure. In consequence, many digital markets take a winner-takes-most form, where the largest player can  leverage economies of scale and scope as well as network externalities and access to user data to entrench its dominant position (Furman et al., 2019; Scott Morton, et al. 2019).
Platform business models in the digital economy typically involve a central actor (the platform owner) and multiple market sides that are connected through the platform to interact. Together these represent the ecosystem. Take for example Uber, where the drivers in each location represent the supply side and the passengers the demand side, with the platform linking them but also offering both additional services, for example food delivery. This raises an interesting question regarding the appropriate unit of analysis for competition policy. Consumers will consider the platform in tandem with the complements available on it (Rietveld & Schilling, 2021), which implies that an assessment of consumer welfare ought to focus on the ecosystem as the most appropriate unit of analysis. Thus, competition policy dealing with horizontal competition (i.e. entities delivering the same or similar services to consumers) will have to compare competing ecosystems to assess potential anticompetitive conduct. For example, consumers choosing to join a platform such as Amazon or Apple will typically consider the not only the quality of the platform itself, but the full range of products and services available on the platform, which are typically provided by (legally) separate businesses.
The vertical relations between the platform and its complementors represent another arena for competition policy as there is often a stark difference in size and bargaining power between a (large) platform and its (often fragmented) set of complementors. An example is Apple and the many small entrepreneurial businesses (developers) selling products (apps) through its App Store. In a small number of cases, thus, the platform operator has considerable ‘bottleneck power’ (Scott-Morton et al., 2019) and acts as ‘gatekeeper’ (Cabral et al., 2021), a role that can be used  to constrain competition. Thus, policy reports in the EU and the US have called for dedicated regulation for this type of platform (Cremer et al., 2019; Scott-Morton et al. 2019). 
A related challenge is that many digital firms are able to scale operations, aggregate data, and share digital assets across borders, and thus view global reach as their default strategy (Birkinshaw, 2022; Nambisan & Luo, 2022, Giustiziero et al., 2023). Thus, they seek to supply their products or services, and reap scale and network economies across many, indeed most, national jurisdictions. However, they face national regulatory environments wherever their customers or platform users are based (Hutzschenreuter & Verbeke, 2021; Meyer et al., 2023), and likewise have to engage with demands by national (or EU-level) competition authorities. 
Consequently, applying traditional approaches to competition policy for the digital sector may at times be too restrictive (e.g. curbing practices that would be warranted to allow network effects to materialize) and at other times be too lenient (e.g. neglecting the switching cost and unilateral dependency of complementors on the platform). The fact that the underlying resource of many (if not most) digital business models is data also calls for a careful consideration of the specific properties of data compared to other, more conventional resources. Data is non-rivalrous while most conventional resources are not. Data as a resource can be scaled more easily and cheaply than, say, physical assets. Finally, data has multiple uses. In consequence, companies owning behavioral data of their platform users may aggregate and leverage these by entering new industries, even politically sensitive one such as education and health care (Ozalp et al., 2022). These properties imply that remedies like divestments following mergers are probably not appropriate for data-driven business models, and instead other policies related to openness and/or sharing of resources may be more promising and effective. 
3. Current competition policy in the EU
The high concentration within and across many digital markets naturally triggers many investigations and cases by competition authorities worldwide. We focus on European cases because the EU has played a leading role in some key aspects of competition policy for the digital sector, including the recent Digital Markets Act (Cabral, de Montjoye, & Schweitzer, 2021). Moreover, the enormous size of the EU Single Market means that its business environment determined in part through competition policy has great salience for digital firms, whose business models rely on very large volumes. 
In fact, competition policy was an element in the EU’s founding 1957 Treaty of Rome (Motta, 2004). Objectives (consumer protection from abuses of monopoly power) and methods (interventions through the courts) have been the largely same as elsewhere, notably in the goal of  prohibiting collusion between firms that restrict competition, and preventing abuses of dominant market positions as well as limiting mergers that would result in a privileged market position. 
In recent years, the EU has often taken a lead in applying – and sometimes refining – some of the principles of competition policy to the digital economy. In addition, studying competition policy in the EU is important for business as the EU is not only the largest market in the world but also because EU policies have extra-territorial effects, e.g. in merger and acquisition cases. Moreover, the impact of EU Competition Policy extends far beyond the EU itself. EU rules and practices impact businesses beyond the EU, especially in M&A cases, but also in privacy legislation, leading to what the legal literature calls the “Brussels Effect”, where EU laws are “exported” to other legislations (Peukert et al., 2022, Bradford, 2020). Moreover, many non-member countries, both within Europe (e.g. Switzerland or Norway) or outside (e.g. North Africa and Eastern Europe), are strongly influenced on competition policy matters by the choices of the EU Commission. Indeed, firms from these countries that mainly operate to supply firms in EU markets need to embed EU competition policy principles into their strategy.[footnoteRef:3]  [3:  The US of course has a long and powerful tradition in competition policy (Evans & Schmalensee, 2015) and many of the arguments driving policy changes have also been pointed out in the influential Stigler Report (Scott Morton et al., 2019) presented to the US Congress. Lina Khan as Commissioner of the United States Federal Trade Commission, is very active in developing a strategy to address the platform economy. However, in terms of implementing policy changes, the EU is at this time probably further down the line on many issues.] 

The EU case database provides access to recent cases in a consistent format. EU competition policy focuses on both the behavior of firms under existing (imperfect) market structures and on mergers and acquisitions that potentially change market structure. [footnoteRef:4] We illustrate how the work and stance of EU competition authorities in digital markets differs from ones in more conventional industries. Specifically, in the following sub-sections, we select examples from the two main areas of competition policy: antitrust (abuse of dominant position) and mergers and acquisitions.  [4:  The EU also classifies state aid investigations as part of competition policy, but we consider those cases as less impactful for the way digital firms operate. Thus, we limit our discussion to competition policy directly aimed at firms, and exclude policies aimed at member states competing to attract investors. ] 

3.1. Collusion and anti-competitive practices
Established practice
Competition authorities hold a watchful eye over highly concentrated markets, as summarized in Table 2. The overarching concern of the EU Commission in this area has been consumer welfare, but also the potential creation of market entry barriers that inhibit small and medium sized firms from being able to compete with their larger competitors. We can distinguish two types of interventions: those targeting collusion between competitors in oligopolistic markets, and those aimed at abuse of market power by dominant or monopolistic firms.
[Table 2 about here]
First, a traditional and ongoing focus of competition authorities in the EU has been on collusion because in oligopolistic markets, firms have economic incentives to collude in ways that reduce competition (Bertrant et al., 2014). Thus, competition authorities are concerned that firms may (secretly) create a trust or cartel, acting jointly (colluding) to increase prices while agreeing how to share markets. They scrutinize a variety of anti-competitive practices in oligopolistic industries, including price fixing, exclusive dealing contracts and bid rigging. In a high-profile case of truck manufacturers (case file AT.39824), the EU issued penalties of €2.93 billion in 2016, plus a further 800 million in 2017 to a company not part of the original agreement. Other recent cartel cases included rail cargo transport (AT.40330), foreign exchange trading (AT.40135), metal packaging (AT.40522) and pharmaceutical ingredients (AT.10636).[footnoteRef:5] Table 3 outlines these and some other important recent EU Anti-Trust cases discussed in this paper. [5:  We report cases handled by the EU competition authorities by referencing the EU case file numbers. Full details are available on the EU website https://competition-cases.ec.europa.eu/search. Tables 3 and 5 summarize the cases referenced in this paper. In assessing the cases, we also consulted contemporary analyses in the business media such as the Financial Times. ] 

[Table 3 about here]
A different concern is collusion to divide markets. In many industries in the EU, the option of entering each other’s home market emerged only with the creation of the single market in 1993, and some companies have been reluctant to take on their peers directly. Thus, for example, in 2002 the EU Commission prosecuted Carlsberg and Heineken for staying out of each other’s home markets (AT.37851). In another case, the EU Commission in 2009 fined gas suppliers E.ON (Germany) and Gaz de France (France) €553 million each because they had agreed to divide their markets (AT.39401).
The primary focus in these cases has been on downstream (B2C or B2B) markets, but the same principles also apply to upstream (i.e. B2B) markets. Collusion can be of concern for example in a market with a high concentration of retailers sourcing commodity products such as milk from very fragmented farmers. However, such cases rarely lead to intervention by the competition authorities. [footnoteRef:6] For example, the German Cartel Office fined car makers for collusion regarding their steel purchasing contracts (Bundeskartellamt, 2019). Cases of collusion to the detriment of third parties (other than direct suppliers or customers) are comparatively rare. They could emerge for example when a group of companies agrees to maintain a low level of environmental standards and thereby disguise the quality of available options. Along those lines, in 2019, the EU fined German car makers for colluding not to introduce latest available technology to reduce emissions (AT.40178).  [6:  The relevant suppliers may also be workers (see Autor et al., 2020) regarding the bargaining power of “superstar firms” vis-à-vis their workers). However, in Europe, the relationships between firms and their workers are governed by employment law which aims to counter the monopsonistic bargaining power of large employers. ] 

Interestingly, there have been few, if any, enquiries by EU competition authorities regarding collusion among digital economy firms. One possible explanation is that it is not really happening: the incentives to compete outweigh the benefits from colluding. However, this logic would suggest that we should observe other manifestations of fierce competition like market leadership changes, intense price competition etc., which for the most part we do not. Given the previous discussion, an alternative interpretation is that competition takes place among ecosystems and that the multitude of actors in such ecosystems makes it both difficult to detect and unattractive to initiate collusion. Put simply, collusion instills stability in a relationship, while an ecosystem thrives on being dynamic and, to a large extent, flexible. In the future, collusion inquiries may become more important if digital markets become more stable and, on platforms, the complementor market side becomes more concentrated and thereby less subject to continuous flux. 
Second, in markets with a dominant player, EU competition authorities have been concerned about abuse of market power. In the landmark case of Unilever v. Mars, British-Dutch Unilever was found guilty of preventing the entry of its US competitor Mars into Irelands’ ice-cream market by placing coolers into retail outlets on the condition that they be used exclusively for Unilever products (European Court of Justice, 2006). The principles directly relate to technology industries. For example, Qualcomm, the world’s largest producer of LTE chipsets, was fined €997m because it “prevented rivals from competing in the market by making significant payments to a customer [Apple] on condition it would not buy from rivals” (AT.40220).
In the area of market dominance, EU competition policy has often gone beyond protecting competition to creating competition in national markets, notably in sectors where historically dominating state monopolies have been privatized and liberalized. In particular, traditional network operators such as telecom companies offer services to final consumers themselves and are expected to provide access to competitors at reasonable prices. Failing to provide such access constitutes an extension of market power vertically, vertical foreclosure. Thus, Deutsche Post (AT.35141) and Deutsche Telecom (AT.38436) were found guilty of creating entry barriers that prevented entry into newly liberalized markets. Similarly, Deutsche Bahn was found to use its role as railway network operator to price discriminate against private operators of trains in Europe (AT.39678). These same arguments have been applied to digital platform owners that use the platform to preferentially sell their own products rather than third party providers’ offerings. 
Challenges in the digital economy
The principles guiding the EU Commission’s antitrust activity in traditional sectors have largely also been guiding its approach to digital industries, namely “stopping anti-competitive behaviour in order to protect innovation and consumer choice and ensure equal opportunities to compete.” (European Commission, 2023). The application of these principles has been evolving with several influential reports synthesizing scholarly analysis (Bourreau & de Streel 2019; Crémer et al. 2019; Furman et al., 2019; Scott-Morton et al., 2019). In particular, the EU emphasizes equal opportunities to compete given the significant asymmetries in digital markets that may affect the ability of (smaller) firms to compete (Rietveld & Schilling, 2025). Also, the explicit reference to innovation and consumer choice is noteworthy as in platform-based business models, innovation may come from different parts of the platform ecosystem. However, in our review of cases, we did not find incidences where barriers to innovation featured prominently in the EU Commission’s arguments. 
Investigations into the market power of digital platforms have become common because as the markets for digital services are dominated by a few large players that can leverage their market power across multiple stages of the value chain and indeed in an ecosystem around its core products and services (Jacobides & Lianos, 2021a). A major concern here is “vertical foreclosure”, that is, creation of conditions that inhibit fair competition in markets in an upstream or downstream market. Thus, the traditional criteria for competition policy from other industries still apply, although they are likely to be invoked more frequently given the widespread dominance of large players in physical and digital value chains. An early high-profile case (AT.39530) concerned Microsoft’s tying of its browser (Explorer) to its operating system, thereby reducing access to users by its competitor at the time, Netscape. This was an early case of so-called “self-preferencing”, a practice in which a platform (or infrastructure) provider also offers complementary products or services. (first-party complements) and treats these preferentially compared to independent complementors. In this case, Microsoft’s Explorer was pre-installed by default on any Windows computer, while Netscape had to be installed deliberately and ex-post.
The leading global operators of digital platforms (Apple, Google, Amazon and Meta) all had their practices scrutinized by competition authorities. In particular, Google faced a series of investigations regarding self-preferencing. In a 2017 decision, Google Search was fined for “giving illegal advantage to own comparison-shopping service” (AT.39740), and in 2019 it was fined for self-preferencing its own Adsense service by “imposing a number of restrictive clauses in contracts with third-party websites which prevented Google's rivals from placing their search adverts on these websites” (AT.40411). In a similar case, still ongoing, Google was accused of giving unfair advantages to its own online display advertising technology (AT.40670). In a different case, Google’s Android has been accused of using the market position of its mobile operating systems to dominate negotiations with complementors. Specifically, producers of smartphones (which depended on having access to Android) had to comply with a number of conditions (most notably pre-installing Google as a search engine) to be able to use the Google App Store on their phones (AT.40099). This gave the Google Search an advantage over competing search engines purely based on their association to the underlying operating system. 
In a similar case, Apple was accused of linking the inclusion of third-party applications on their app store to use of Apple’s payment system, Apple Pay, while not providing access to critical infrastructure to alternative developers of mobile wallet solutions (AT.40452). Moreover, the fees charged for use of Apple Pay represent an additional cost for app developers that is not linked to the quality of iOS, the underlying operating system. Apple thus was accused of exploiting its dominant market position in one market (app store) to strengthen the firm’s position in another market (payment systems). The case was eventually resolved by Apple making commitments to enable the use of alternative payments systems. In a case brought forward by Spotify, Apple was similarly found to inhibit competition for music streaming services by its standard contract conditions that required streaming services provider not to provide information on cheaper platforms where their services are available (AT.40437).
The vertical dependence between platform operators and platform complementors and the consequences of asymmetrical bargaining power has been noted in the case of Amazon by several management scholars (Birkinshaw, 2019; Wang & Miller, 2020) and legal scholars (Khan, 2017). Thus, Amazon attracted the attention of competition authorities. As the leading online provider of e-books, Amazon faced an investigation regarding its practice to demand e-book publishers not to charge a competitor (to Amazon) a lower price, which resulted in a commitment by Amazon to end this practice (AT.40153). The use of data generated by a platform has been the focus of related cases. Amazon has been found to use its marketplace seller data inappropriately to benefit its own products over competing products, and committed to ending the practice (AT.40462 and AT.40703). Similarly, Meta faces an ongoing investigation of tying its social network Facebook to its classified ads service, Facebook Marketplace (AT.40684).
These cases reflect an important feature of many digital markets, namely that platform owners are also often active in adjacent markets as complementors to their base product, the platform. Such enquiries into dominant positions of digital platforms are likely to continue to feature heavily in competition policy cases. Although not driven directly by the nature of digital business models, they result from the digital markets moving to high concentration across multiple stages of the value chain. Operators of digital platforms also set the rules, i.e. the formal institutions, by which these online platforms operate, and by which users have to engage. However, if the rule setter also engages as a user, this creates complex conflicts of interest.  
Thus, competition authorities are concerned about the conduct of platform owners regarding differential treatments of their own first-party complements versus third-party complements (Rusakov & Kretschmer, 2024). These self-preferencing cases are typically addressed by conditions on their conduct, e.g. by mandating the platform to list at least three third-party search results before one of their own. Self-preferencing also exists in conventional markets, e.g. in supermarkets selling their own brands next to third-party brands. However, in digital markets this practice is less visible as search results may appear organic rather than self-preferenced and are harder to detect as the behavior is based on dynamic algorithms that may or may not incorporate self-preferencing explicitly. Moreover, few supermarkets exert the same degree of market power as their leading digital counterparts. 
3.2. Changes in market concentration: mergers and acquisitions
Established practice
Competition authorities also evaluate mergers and acquisitions (M&As), especially in markets where market concentration is already high. Their primary concern is that the new merged firms may use their increased market power to reduce consumer welfare. In addition to efficiency considerations, the EU also considers social implications. As shown in Table 4, the criteria to assess potentially detrimental effects vary between horizontal and vertical mergers. 
[Table 4 about here]
Table 5 summarizes M&A cases the EU has investigated. In horizontal M&As, the concern is the combined market power of the proposed joint entity. These investigations led to prohibitions of proposed mergers between, for example, Ryanair and Air Lingus (M.4439), the rail units of Alstom and Siemens (M.8677), and the steel units of Thyssen-Krupp and Tata Steel (M.8713). However, objections do not always lead to blocking a merger; in many cases the merging partners agree with the EU Commission to divest some business units such that in each market competition is retained, as in the cases of confectioners Kraft and Cadbury (M.5644), cement factories Lafarge and Holcim (M.7252), and French book publishers Vivendi and Lagardère (M.10433). In the case of the railway businesses of Alstom and Bombardier, the companies committed to sell certain business units, and provide technical documentation enabling entry in segments in which they were jointly dominant (M.9779).
[Table 5 about here]
In vertical M&As, EU concerns again revolve around vertical foreclosure, the practice of using dominance over one stage of the value chain to attain market power in a vertically related industry, upstream or downstream. For example, a retailer merging with a leading supplier may ‘foreclose’ the market to competitors of the supplier. Thus, in the case of acquisition of GrandVision (Netherlands), an eyewear retailer, by EssilorLuxotica (France), a leading maker of branded eyewear, the EU Commission approved the merger only conditional on the sale of 350 of their jointly 7000 retail outlets (M.9569).[footnoteRef:7]  In cases of vertical foreclosure, the merging firms may agree to certain behavioral constraints that commit them to offer, for example, equal access to third party providers as their newly acquired in-house providers.  [7:  For similar cases, see M.9820, M.9829, M.10041 and M.10153.] 

It is rare that competition authorities intervene to break up dominant firms. However, some politicians in the European Parliament have proposed breaking up Google because, despite several rulings against it, the company continued (in the opinion of the Parliament) to develop practices aimed at undermining competition. The legal hurdles for a breakup, especially of a non-EU company, are however high, and the practical implications are unclear (Dolmans & Pesch, 2019; Kwoka & Valletti, 2021).[footnoteRef:8] [8:  There are similar debates in the US. For example, Senator Elizabeth Warren has proposed to “Break-up big tech”; see her campaign website at https://2020.elizabethwarren.com/toolkit/break-up-big-tech.] 

Challenges in the digital economy: Horizontal mergers
The stated aim of the EU Commission in their treatment of merger cases is to “keep the markets open for competition and encourage technological innovation.” This liberal formulation is reflected in the many merger cases involving one of the Big Tech firms that were cleared, often unconditionally. For example, the acquisitions by Microsoft of GitHub (M.8994) and by IBM of Red Hat (M.9205) were horizontal mergers within the same industry, so that the assessment focused on whether the increase in concentration would lead to the merged entity possessing a dominant position. Given the technological dynamism and the multiplicity of viable competitors, the EU Commission took a non-interventionist stance despite the fact that the acquiring firms were large players in the market. 
A rare case of the EU banning a merger in the digital economy was the proposed merger between Booking Holdings and eTraveli (M.10615), where the EU was not satisfied by the commitments made by the parties. Specifically, the EU Commission argued that Booking was a dominant market player and: 
“the transaction would have allowed Booking to acquire a main customer acquisition channel... [and] would have allowed Booking to expand its travel services ecosystem… By increasing traffic to and sales by Booking's platforms, the transaction would have reinforced network effects and increased barriers to entry and expansion... The strengthening of Booking's dominant position would have further increased its bargaining position towards hotels and diverted demand from cheaper sales channels to Booking. This could have resulted in higher cost for hotels and, possibly, consumers…”[footnoteRef:9] [9:  See EU Press Communication: https://ec.europa.eu/commission/presscorner/detail/en/IP_23_4573.] 

Analysts frequently raise concerns in cases where a tech giant is acquiring a start-up that could disrupt their current business model and subsequently “killing it off”, i.e. shelving operations of the acquired firm (Cunningham et al., 2021). However, the current literature provides little empirical evidence of such “killer acquisitions” being a major concern. Argentesi et al. (2021) study M&As in digital platform markets but do not find direct evidence for or against killer acquisitions. Gautier and Lamesch (2021) study acquisitions by the GAFAM firms and find that acquired firms are more likely to be discontinued if they operate in the core business of the acquirer. Ivaldi et al. (2023) use an indirect approach by observing rivals’ perceptions in their 10-K statements as indication for killer acquisitions. Both studies conclude that killer acquisitions are not a major issue in digital platforms, although Gautier and Lamesch’s (2021) observation would be consistent with killer acquisitions (the author interpret their findings to suggest that GAFAM firms acquire R&D expertise and inputs in their core activity, i.e. improve their products rather than shut down competition). Thus, while killer acquisitions are intuitively appealing in digital platforms, large tech firms seem to focus on other means of asserting or extending their strong market position
Challenges in the digital economy: Vertical mergers
The assessment gets more complex, and controversial, in cases of vertical integration. Recent advances in the “theory of harm” (the negative impact on consumer welfare) as applied to horizontal and conglomerate mergers in digital industries (Cremer et al., 2019; Motta & Peitz, 2021) have informed the EU Commission’s practice. As an example, Apple acquired Shazam in 2018 (M.8788). Shazam was providing specialized apps for music recognition to be used on mobile devices, including Apple devices. The logic for this and related mergers was to ensure the viability of the ecosystem surrounding the platform itself as this is necessary for the platform to be attractive in the first place. The EU Commission approved this merger unconditionally, reflecting the consensus that while there may be significant imbalances in bargaining among platform and complementor, an integration of the app into the Apple iOS ecosystem would not lead to either the market tipping to iOS or that consumers would face reduced choice as a result of the merger (Shazam is still available on other platforms than Apple). 
Google’s acquisition of Fitbit (M.9660), a health services business, appears similar to the acquisition of Shazam by Apple in that a large platform owner acquired a smaller complementor. However, concerns were raised that Google would leverage its access to rich personal data of Fitbit users to further strengthen its dominance in online advertising, and/or create barriers for Fitbit’s competitors to access to Google-controlled Android platform. Therefore, this merger was approved only with conditions, mostly regarding the impact on interoperability and the use of data across Google and Fitbit. Here, consumer consent to their data being repurposed beyond the initial use and platform was not taken for granted so that the potential complementarities arising from data collection and usage could not be realized automatically. Regarding interoperability, conditions were imposed on the compatibility between Fitbit and other wearables, which the EU Commission considered important to keep entry barriers low compared to a scenario where Fitbit as market leader is allowed to increase entry barriers by using the data of their data-intensive parent and thus make it harder for competitors to compete effectively. 
Many cases brought before the EU Commission involve both horizontal and vertical aspects because the big platform operators have evolved into conglomerate businesses. However, the EU Commission’s decisions usually focus on vertical foreclosure aspects (i.e. interdependences across stages of the value chain), while rarely raising concerns about horizontal aspects (i.e. the increased market share of the merged entity in the line of business of the acquired firm). Thus, the vast majority of cases, the EU Commission has approved such cases, often without conditions, as in the acquisitions by Amazon of MGM (M.10349), by Microsoft of Nuance (M.10290), by Google of Photomath (M.10796) and by Nvidia or Run:Ai (M. 11766). Also, Facebook (now Meta)’s purchase of WhatsApp (M.7217) was approved, though Facebook later faced a penalty for providing misleading information (M.8228). 
In other cases, the EU Commission imposed conditions designed to secure access for (potential) competitors. For example, the EU Commission approved the acquisition of Kustomer, a provider of customer relationship management software, where concerns emerged that Facebook could use Kustomer’s client data to inhibit competition in this and related markets (M.10262). Similarly, in the case of Microsoft’s acquisition of Activision (M.10646), the EU Commission was concerned that Microsoft might withhold ‘Call of Duty’ (a leading video game) from rival platforms. The acquisition thus approved conditional on access commitments for competitors. It is rare that the EU Commission formally blocks mergers in the digital economy, but some proposed mergers are abandoned after the initial hearings. For example, the proposed deal between Amazon and iRobot (M.10920), a maker of automated vacuum cleaners, was abandoned after both US and EU authorities raised concerns regarding competitors’ market access. 
A common concern across all of these cases is the assessment of competition in the longer run when the industries themselves are very volatile. The underlying concerns (abuse of dominant position, refusal to deal etc.) are unchanged, but when they concern the digital sector, they can manifest in different ways and to different extents. Specifically, M&As become harder to assess as potential abuses shift from across the sides of a multi-sided platform to within the broader ecosystem that the tech giants have created and lead. Thus, the EU approach to competition policy towards the digital sector applies conventional principles of antitrust. Yet, firms may choose different strategies for online markets, which in turn can lead competition authorities to implement different remedies. However, an earlier analysis of such commitments suggests that they are not very effective even in the medium run (Motta et al., 2007), and this concern remains in the digital economy.
4. Discussion: Evolving Policy Frameworks
As illustrated above, the rise of the digital sector has created multiple challenges to the implementation of competition policy, to the extent that many commentators suggest that a radical rethink of the possible market failures and the associated framework to mitigate them is required (Jacobides et al., 2024; Jacobides and Lianos, 2021b). The further evolution of competition policy towards the digital sector will most likely involve much more than a more stringent interpretation of existing competition rules, especially within Europe (Cabral et al., 2021; Cremer, et al., 2019; Furman et al. , 2019). It is difficult at this point to predict the precise direction that competition policy towards the digital sector will take. However, our review of issues and cases in the EU gives indications of the likely direction of future developments which companies and policy-makers need to consider. Recent policy discourses and regulatory changes aim to address in particular two sets of issues: first, the complex (and not always transparent) interdependencies between actors in the digital economy, and, second, the control over user data.  
Vertical interdependencies
The structures and the new forms of interdependence of markets within the platform and its ecosystem create possibilities for cross-market abuses such as leveraging market dominance in one part of the ecosystem to other parts. In particular, firms may depend on critical infrastructure provided by a rival, as in the case of Amazon’s business model (Birkinshaw, 2019; Khan, 2017; Wang & Miller, 2020). Thus, Jacobides and Lianos (2021b) identify a number of strategies for cross-market abuses such as making core products incompatible with rivals, subsidizing complementary providers in return for exclusivity, and other forms of “lock-in” within the platform or across the ecosystem (also see Jacobides et al., 2024).  
In recent years, concerns have grown that the competitive dynamics driving innovation and new firm emergence in the digital space have given way to a small number of firms that have remained dominant in their markets and have become increasingly entrenched (Rietveld and Schilling, 2025; Furman et al., 2019). Thus, the dominant firms in the digital sector in the early 2000s – Facebook (now Meta), Amazon, Apple, Microsoft, and Google (now Alphabet) – remain the same in 2024, providing scant evidence for the competition through innovation perspective. This trend favors the adoption of more traditional interpretations of competition policy for activities within the digital sector. 
In this context, however, policy-makers in the EU are increasingly concerned by platform owners exploiting vertical dependencies vis-á-vis platform users, for instance by using data on a business obtained on the platform to compete with that business. In principle, these problems could be addressed by developing existing rules, notably by imposing rules for accessibility transferability of personal data and the inter-operability of systems and standards on quasi-monopolists. In practice, however, such remedies may not always be effective and need to be complemented by effective enforcement mechanisms. However, existing competition law is underdeveloped in its consideration of parties that are providing personal information that can be monetized by firms in their interactions with other parties (i.e. advertisers) for a service. 
The analytical work by the EU Commission to assess cases of potential abuses of market power is extensive and time-consuming due to the complexity and size of the relevant firms (and their ability to challenge decision in court). In response to these challenges, the EU has developed the regulatory framework continuously. The most significant legislation is the Digital Market Act (DMA) which came into operation in March 2024. The Act adopts a novel approach to identify powerful players in specific markets by identifying “gatekeepers” that sit in a web of connections that would not be possible without the focal firm, and for which there are few, if any, substitutes (Cabral, et al., 2021). This corresponds to platforms with ‘bottleneck power’ in the US policy discourse (Scott-Morton et al., 2019). In addition to the five Big Tech leaders Apple, Alphabet, Meta, Amazon, and Microsoft, as of May 2024, ByteDance and Booking have been designated as gatekeepers.[footnoteRef:10] They need to upload an annual compliance report “describing in a detailed and transparent manner the measures they have implemented to ensure compliance with these obligations”,[footnoteRef:11] and they must submit an independently audited description of any techniques used for profiling consumers.  [10:  https://digital-markets-act.ec.europa.eu/gatekeepers_en ]  [11:  https://digital-markets-act-cases.ec.europa.eu/reports/compliance-reports ] 

These regulations invert the burden of proof to some extent: while previously, business practices were considered permissible unless regulators could demonstrate (with their existing tools) that they were harmful, the DMA identifies guiding principles and potentially anticompetitive and harmful business practices. Gatekeeper businesses now have to demonstrate that their behavior does not violate these principles or fall under the catalog of harmful practices. Through these processes, the DMA is intended to make online markets more contestable as well as protecting consumers.
User Data 
Digital technologies allow platforms to accumulate information about users that help platforms and their clients (especially advertisers) to customize their products to specific individuals. Indeed, the provision of services to the user is often at a zero monetary price (as in Google searches or Facebook personal exchanges) which weakens the application of a competition policy in which the evidence of market dominance is usually taken to be high prices (Cremer et al., 2019; Khan, 2017). However, advertisers are willing to pay for targeted access to consumers, and there is a danger of price discrimination resulting from the highly customized appeals to users. Even so, the idea that prices or margins are too high, or that consumer welfare is being damaged by monopolistic abuse, becomes very complex when the service involves no monetary payment by consumers (Jullien & Sand-Zantman, 2021). The data themselves become the strategic asset for digital firms and can be leveraged to other business activity, subject to data protection rules (Jacobides & Lianos, 2021a) even into sensitive and highly regulated sectors such as health care (Ozalp et al., 2022). These concerns have accelerated recently with the rapid rise of artificial intelligence (AI) applications, which rely on very large datasets (Brynjolfsson & Raymond, 2023) and may require new forms of global governance (Kissinger, Schmidt & Huttenlocher, 2021). 
Rules for the protection of data on grounds of privacy or of national security have been developed independently and in parallel to competition policy yet are often interdependent. Traditional competition policy does not have well-established and tested instruments for dealing with data as a key resource (Zuboff, 2019; Jacobides & Lianos, 2021a). The non-rivalrous nature of data (and the potential social and private gains from making it available to many actors) must be weighed against the significant investments made into structuring and analyzing the data, as well as the efforts that go into collecting it. The wide reusability of raw data is also reflected in the large number of lateral mergers and acquisitions observed in digital industries. The common logic of mergers mandates a degree of complementarity between acquirer and target, which is often reflected in an overlap in active industries – either horizontally or vertically. As many types of data can be repurposed for numerous different uses, traditional logics of industry overlap are hard to apply in digital industries. Thus, we agree with Jacobides and Lianos (2021b) that despite the progress that we have reported earlier, the concept of an ecosystem has not yet been fully absorbed into competition policy. Specifically, competition policy must balance the benefits that users gain from access to a wider range of data-informed business opportunities in a digital platform, and the dependency that arises from the platform owners’ control over these data, including detailed data about the user’s business or personality.
The relevant stakeholders for data-related policies may not be the buyers or sellers of a product, but third parties. For example, in the media sector, the relevant market is for advertisements, with media companies selling slots on their various channels to consumers while the buyers are advertising agencies, acting on behalf of their clients. However, the intended audience is people who are watching, listening or reading the media in search of other content often without a monetary payment. Personal data of these people are critical for targeting advertisements. Such third-party concerns have led policy makers to focus on data portability (i.e. users’ rights to transfer data collected about them across platforms), and on interoperability (i.e. technical specifications enabling such transfers (Cremer et al., 2019). 
However, privacy concerns are addressed, regulation may also offer differentiation opportunities for business by offering varying levels of privacy to consumers. In other words, privacy may become a strategic variable. Note for example Apple’s move to higher privacy or the emergence of Signal as an alternative messaging app offering less tracking of personal data. Thus, in equilibrium there may be heterogeneity in privacy protection. 
5. Business Implications
Platform Operators
With power comes responsibility. Societies increasingly hold accountable firms at the hub of ecosystems with power over sizable ecosystems, and with economies of scale, scope and network externalities that entrench such positions of power. Such accountability is exerted through competition policies and other regulations aimed at practices of dominant firms in the digital economy. For digital firms, especially platform operators, competition policy thus constitutes a major part of the rules of the game, and they have to develop their strategies cognizant of these rules. 
At early stages of the digital economy, new business models often flew “under the radar” of established antitrust regulation, especially for new business practices facilitated by digital technologies and for industries transformed for radically increased efficiency by platform businesses (Ozalp et al., 2022). Before the digital age, for example, market research companies gathered data from (willing) consumers, aggregated that information and sold them to potential suppliers of these consumers. Now, data brokers instead collect data from multiple public and commercial sources, aggregate them and sell them to firms. While similar at first glance, the fact that data brokers aggregate multiple sources of information, often assuming tacit consent by individuals, raises issues of privacy, as well as market power at the level of market aggregation and increasing returns to data. Relatedly, while platform firms legally resemble a large firm with a significant market share, their relationship with complementors and their role as broker between users and complementors is very different. Most notably, digital platforms are also rule setters for their own ecosystems, and thereby exert considerable bargaining power vis-à-vis (most) complementors (Cremer et al. 2019; Scott-Morton, et al., 2019). As the levels of scrutiny on these issues are increasing, and competition policy is evolving, corporate strategists need to become aware of how these goalposts are moving.
Regulators have begun to understand these new business models better and have become increasingly able to identify potential market power abuses, whether they affect competitors, consumers or complementors. This creates the potential for regulatory refinement to catch up with firms’ business practices. In the case of digital firms, recent EU regulation included market-specific terminology, e.g. gatekeepers and ecosystems, and created specific legislation to protect consumer rights in digital markets (e.g. the Digital Services Act). For businesses, this means that business practices that were possible in the “Wild West” of underregulated nascent markets may be increasingly constrained  and subject to closer observation by regulators whose armory now covers specific digital business practices and models. 
At the same time, recent experience suggests that approving mergers and/or acquisitions will become more contentious given the increasingly strict conditions for mergers among digital firms. Especially vertical and conglomerate acquisitions are attracting more scrutiny with respect to their impact on consumers, suppliers, and other stakeholders. This change in policy is rooted in the assumption that there are increasing returns to data and therefore even activities that do not seem related may still allow for the collection of different facets of data that form a more complete picture of users. Moreover, in recent years tangentially related markets have converged, confirming the expectation that increasing returns to data do indeed exist. Thus, in the future conglomerate acquisitions may come with more stringent conditions or may even be blocked. 
Thus, overall, we are seeing considerable policy development to address issues raised by the rise of digital platforms in the EU. The increasing scrutiny by competition authorities affects not only firms directly engaged in the digital sector, but also businesses operating within their ecosystems. Competition policy changes the dynamics of competition not only between ecosystems, but also within ecosystems, and in related industries where dominant firms may leverage their resources, especially data and analytical competences (Jacobides, 2022). Thus, competition need to be considered in detail for designing growth strategies, and for setting competitive policy practices such as the design of contracts with complementors, customers or suppliers. 
Entrepreneurs and small businesses
An important motivation for increased scrutiny and restrictions on dominant digital firms is to help smaller firms entering digital markets as competitors or complementors to existing platforms. In principle, new firm entry on digital platform markets is facilitated by typically low sunk costs of entry. However, entrepreneurs using digital platforms to launch their business often end up in a situation of dependence; while they initially enter voluntarily in search of profits, over time the asymmetry of power may work against them with the market power of the platform leading profits to flow there (Tschang, 2021). Complementors in digital platforms thus face challenging trade-offs between accessing important markets, and protecting their own competitive advantages (Lv & Schotter, 2024; Wang & Miller, 2020). 
As legislators have identified a catalog of harmful practices by major tech firms that render operations for smaller firms especially difficult, e.g., making part of the main platform’s functionality unavailable to third-party complementors or self-preferencing more broadly. Future developments may put more constraints on these strategies as a way to increase the profit potential for smaller firms, especially in the early phases of their operations. Such policies have the potential to encourage entry and investments by small businesses, a major area of concern for the EU authorities. Clear and predictable rules for participating in platform-based ecosystems reduce uncertainty for entrepreneurs and thereby encourage risk taking investments. 
However, the evolving policy regime also has unintended side effects that may raise barriers to entry. First, regulatory reporting and certification requirements tend to involve substantive fixed costs that may inhibit especially micro enterprises. For example, new data privacy regulations (e.g. GDPR) have been found, somewhat counterintuitively, to favor large incumbents by creating entry barriers for smaller competitors due to the increased legal risk (Peukert et al., 2022). Second, some entrepreneurs develop their business in close cooperation with, and support of, major technology leaders. The leader’s motivation for such cooperation lies in major part in the contribution of the entrepreneur to the leader’s ecosystem (Prashantham, 2021). If competition policy limits the lead firms’ ability to retain the start-up within their own ecosystem, then their motivation for supporting them at early stages may be diminished. Finally, there may be an important side effect for the way that new ventures are founded and financed, especially for venture capitalists. This is because many technology entrepreneurs develop their strategy with the expectation of exiting their business by selling the business to a large tech company. These entrepreneurs and their financial backers may need to revisit their plans if competition policy becomes too restrictive for M&As by dominant firms of emergent competitor or vertically related firms.
6. Policy Implications
EU competition policy has been relatively effective in ensuring that competition is a foundation for the European single  market, primarily by limiting excessive market concentration and abusive practices. Indeed, the continuous development of the policy framework and its active implementation in both digital and non-digital sectors has resulted in substantially lower market concentration ratios than in, for example, the USA (Carr, 2019; Philippon, 2019). However, in moving forward, EU competition policy needs to find the right balance in creating incentives for innovation by dominant firms and market entry, and to ensure that innovations ultimately benefit consumers rather than entrench market power. 
Other jurisdictions face the similar challenge of balancing incentives for innovation by incumbents versus the interests of small businesses and consumers, while also facing substantive lobbying by interested businesses. Moreover, stability of the regulatory principles over electoral cycles is also important to business. Ideally, competition policy ought to be based on clear and general principles and isolated from case-specific interference by political actors, and from the affinity of key political actors to specific large businesses. Early indications suggest that there might be shifts in US policy following the re-election of President Trump, which might lead to greater divergence between US and EU competition policies in the digital area. 
As we have argued, the practice of  EU competition policy has been shifting to address the novel sources of market power, including the governance architecture of digital platforms, the transferability of personal data, and the inter-operability of systems and standards. The concept of vertical foreclosure is key to these debates, but its interpretation is constantly evolving, especially in contexts of platform-based ecosystems. As a case in point, self-preferencing is already a common practice in many industries, for example the prioritization of own-brand products in supermarkets. While competition policy has been fairly relaxed about this behavior in the past, it has received much more scrutiny in digital industries. This calls for a more precise contextualization of self-preferencing behavior so its potential harm can be judged on a case-by-case basis. Partly in response to this, the role of gatekeepers has been recognized in the EU’s recent Digital Market Act, extending the scope of potential foreclosure investigations from (clearly defined) markets to much broader ecosystems. This reflects the empirical reality of interdependent ecosystems, many of which have a small number of pivotal players in crucial parts of the ecosystem and acknowledges the importance of keeping ecosystems competitive (both internally and between ecosystems). However, again there are delicate judgement calls to be made: the implementation of this new legal concept needs to tread carefully to find the right balance between generality and specificity to deliver valuable behavioral signposts in a variety of cases while allowing for technological and commercial innovation. 
More generally, the EU approach to competition policy has emphasized the development of general principles that are clearly spelled out so as to reduce legal uncertainties for all market participants. These general principles have  been designed to clarify what is or is not permitted in most cases, creating legal predictability and facilitating the development of business strategies within the given frameworks. While this in many ways reduces uncertainty about the rules governing market behavior, as well as transaction costs, it also makes the system slow to adjust in the face of technological change and may inhibit the development transformative new business models. As previously, the task for policy makers is to get the balance right between predictability and turning competition policy into a dead hand on firm dynamics and market renewal.  
Interestingly and importantly, the basic principles underlying legislation in most jurisdictions overlap because they draw on the same body of scholarly research in economics and law. However, implementation practices are different in that EU criteria are laid out in greater detail, which makes enforcement easier compared to a regime where competition authorities have to demonstrate actual harm in a court of law, which often results in a drawn-out process that frequently results in a final legal enforcement materializing once the harm is irreversible. Given the global nature of many digital services, there is a clear need to coordinate with other jurisdictions (e.g. USA) to minimize cases of divergent rulings, which would amplify uncertainty for businesses operating in multiple jurisdictions. 
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Table 1: Intellectual foundations of competition policy
	Theoretical roots
	Focal mechanisms
	Focal outcomes 
	Policy 

	Industrial organization economics
	Static market efficiency: allocation of resources
	Consumer and producer benefit 
	Focus on market structure, and hence horizontal and vertical integration

	Austrian economics
	Dynamic market efficiency: creation of innovation, market entry  
	New product introductions
	Focus on barriers to entry, while securing incumbents returns to risk taking & R&D investments

	Resource-based view in strategy (incl. dynamic capabilities)
	Creation of VRIO resources
	Firms’ sustainable competitive advantage
	Focus on appropriate (non-excessive) incentives to create VRIO resources






Table 2: Consequences of market concentration: Regulation to ensure fairness of competition 
	Market structure
	Customers
	Suppliers
	Users not making monetary payments

	Oligopoly
	Collusion to undermine competition in downstream markets
(e.g. price fixing cartels, 
market division cartels)
	Collusion to undermine competition in upstream markets
(e.g. farmers’ prices for their milk) 
	Collusion to undermine rights or benefits of third parties 
(e.g. environmental or social externalities) 

	Dominant firm
	Abuse of market power viz customers
e.g. vertical extension of market power, exclusivity clauses in contracts, predatory pricing


	Abuse of market power viz suppliers
e.g. exclusivity contracts by supermarkets 

	Abuse of economic power harming third parties, e.g. privacy of personal data, socially undesirable services, promotion of views that advertisers want rather than the ‘users’, etc. 

	Monopoly / monopsony
	Similar to above, except that threat of entry is usually small or nil. 
	Similar to above, except that threat of entry is usually small or nil.
	Similar to above, except that threat of entry is usually small or nil.

	Issues arising in the digital economy 
	Winner takes most competition. lock-in of customers to platforms due to non-transferability of personal data and networks, and lack of inter-operationability across platforms.
	Platforms superior access to user data relative to complementors, leveraging data access to enter and dominate related industries
	Platform users ‘paying’ by providing data not money. Platforms transmitting socially undesirable advertising or content






Table 3: EU Anti-Trust Cases cited in the paper
	[bookmark: _Hlk156384505]EU Case file 
	Most recent decision
	Industry
	EU Case Title
	Key aspects of the decision

	AT.35141
	3/2001
	B2B
	United Parcel Service / Deutsche Post AG
	Incumbent creating barriers to entry in liberalized market

	AT.37851
	11/2002
	B2C
	PO/ Carlsberg + Heineken
	Market division competition

	AT.38436
	3/2004
	B2B
	QSC AG / Deutsche Telekom AG
	Incumbent creating barriers to entry in liberalized market

	AT.39401
	7/2009
	B2B, B2C
	E.On - GdF collusion
	Market division competition

	AT. 39530
	3/2013
	B2B
digital
	Microsoft - Tying
	Fine for non-compliance with conditions: €561 million

	AT.39678
	4/2016
	B2B
	Deutsche Bahn I
	Incumbent creating barriers to entry in liberalized market

	AT.39740
	6/2017
	B2B, digital
	Google Search (Shopping)
	Dominant player creating non-legitimate barriers to entry: Fine €2.42 billion

	AT.39824
	9/2017
	B2B
	Trucks
	Cartel: penalties total €2.93 billion (2016) plus €800 million (2017)

	AT.40099
	7/2018
	B2B, digital
	Google Android
	Dominant player creating non-legitimate barriers to entry: Fine €4.34 billion

	AT.40220
	1/2018
	B2B, digital
	Qualcomm (exclusivity payments)
	Dominant player creating non-legitimate barriers to entry

	AT.40330
	4/2021
	B2B
	Rail cargo
	Cartel: penalties total €48 million

	AT.40135
	12/2021
	B2B
	FOREX
	Cartel: penalties total €344 million

	AT.40153
	5/2017
	B2B
	E-book MFNs and related matters (Amazon)
	Dominant player creating non-legitimate barriers to entry

	AT.40178
	7/2021
	Third party 
	Car Emissions
	Cartel: non-introduction of new tech: penalties total €875 million

	AT.40411
	3/2019
	B2B, digital 
	Google Search (AdSense)
	Dominant player creating non-legitimate barriers to entry: Fine €1.49 billion

	AT.40437
	3/2024
	B2B
digital
	Apple - App Store Practices (music streaming)
	Dominant player creating non-legitimate barriers to entry: Fine €1.86 billion

	AT.40401
	12/2024
	B2B
	ÖBB / České dráhy
	Collusion to prevent acquisition of used waggons by market entrants, fine €48.7 million

	AT.40462
	12/2022
	B2B, digital 
	Amazon Marketplace
	Dominant player favoring vertically integrated supplier

	AT.40452
	7/2024
	B2B, digital 
	Apple - Mobile payments
	Dominant player creating non-legitimate barriers to entry: Apple commits to easing access

	AT.40522
	7/2022
	B2B
	Metal packaging
	Cartel: penalties total €31.5 million

	AT.40684
	12/2022
	B2B, digital 
	Facebook Marketplace
	Dominant player favoring vertically integrated supplier (In progress)

	AT.40636
	10/2023
	B2B
	SNBB 
	Cartel: penalty total €13.4 million

	AT.40642
	11/2024
	B2B
	Pierre Cardin
	Dominant player restricting cross-border trade, fine €5.7 million

	AT.40670
	6/2023
	B2B, digital
	Google - Adtech and Data-related practices
	Dominant player favoring vertically integrated supplier (In progress)

	AT.40703
	12/2022
	B2B, digital
	Amazon - Buy Box
	Dominant player favoring vertically integrated supplier: Amazon commits to easing access


Source: Extracted from EU Commission Competition Policy case files database, Accessed via https://competition-cases.ec.europa.eu/search 


Table 4: Changes in market structure: Regulation of mergers and acquisitions
	
	Horizontal M&A
	Vertical M&A

	Prevention of market dominance
	Prohibition of M&A that would give the merged firm dominant market share 

	Prohibition of M&A that would give the merged firm control over multiple stages of the value chain in ways that limit access to suppliers or customers for competitors operating in only one stage (“vertical foreclosure”)

	Creation of market competition 
	Forced split up of dominant firms 
	Enforcement of access rules on companies controlling multiple stages of the value chain 

	Issues in the digital economy
	Acquisition of potential (rather than actual) competitors
	Acquisitions by platform firms of service providers on the platform, enhancing the value of the platform, but denying competing platforms and their users of the services. 
Utilization of customers data from an acquired firm 





Table 5: EU Merger and Acquisition (M&A)  Cases cited in the paper
	EU Case file 
	Most recent decision
	Industry
	EU Case Title
	Key aspects of the decision

	M.4439
	10/2007
	B2B
	Ryanair / Aer Lingus
	Merger prohibited

	M.5644
	1/2010
	B2C
	Kraft Foods / Cadbury
	Horizontal merger permitted conditional on some divestments

	M.6663
	2/2013
	B2C
	Ryanair / Aer Lingus III
	Merger prohibited

	M.7217
	10/2014
	B2C, digital
	Facebook / Whatsapp
	Merger cleared

	M.7252
	12/2014
	B2B
	Holcim / Lafarge
	Horizontal merger permitted conditional on some divestments

	M.7550
	4/2015
	B2B
	CRH / Holcim Lafarge Divestment Business
	Horizontal merger permitted conditional on some divestments

	M.8228
	5/2017
	B2C, digital
	Facebook / Whatsapp (Art. 14.1 proc.)
	Fine for providing misleading information

	M.8677
	2/2019
	B2B
	Siemens / Alstom
	Merger prohibited

	M.8713
	6/2019
	B2B
	Tata Steel / ThyssenKrupp / JV
	Merger prohibited 

	M.8788
	9/2018
	B2C, digital
	Apple / Shazam
	Horizontal merger cleared without conditions

	M.8994
	10/2018
	B2B, digital
	Microsoft / Github
	Horizontal merger cleared without conditions

	M.9205
	6/2019
	B2B, digital
	IBM / Red Hat
	Horizontal merger cleared without conditions

	M.9569
	3/2022
	B2B, B2C
	EssilorLuxottica / GrandVision
	Vertical merger permitted conditional on some divestments

	M.9660
	12/2020
	B2C, digital
	Google / Fitbit
	Horizontal merger made conditional on operational conditions

	M.9779
	6/2022
	B2B
	Alstom / Bombardier Transportation
	Vertical merger permitted conditional on some divestments

	M.9820
	7/2021
	B2B
	Danfoss / Eaton Hydraulics
	Vertical merger permitted conditional on some divestments

	M.9829
	7/2021
	B2B
	AON / Willis Towers Watson
	Vertical merger permitted conditional on some divestments

	M.10047
	12/2021
	B2B
	Schwarz Group / Suez Waste Management Companies
	Vertical merger permitted conditional on some divestments

	M.10153
	8/2021
	B2B, B2C
	Orange / Telekom Romania Communications
	Vertical merger permitted conditional on some divestments

	M.10262
	11/2023
	B2B, digital
	Meta / Kustomer
	Merger cleared with access conditions imposed

	M.10290
	12/2021
	B2B, digital
	Microsoft / Nuance
	Vertical merger cleared

	M.10349
	3/2022
	B2B, digital
	Amazon / MGM
	Vertical merger cleared 

	M.10433
	11/2023
	B2C
	Vivendi / Lagardere
	Horizontal merger permitted conditional on some divestments

	M.10615
	9/2023
	B2B, digital
	Booking Holdings / eTraveli Group
	Horizontal merger prohibited

	M.10646
	5/2023
	B2C, digital
	Microsoft / Activision Blizzard
	Merger cleared based on commitments made

	M.10796
	3/2023
	B2C, digital
	Google / Photomath
	Vertical merger cleared

	M.10920
	4/2024
	B2B, digital
	Amazon / iRobot
	Merger abandoned after concerns raised by competition authorities

	M.11159
	11/2024
	B2C
	JD Sports / Courir
	Horizontal merger permitted conditional on some divestments

	[bookmark: _Hlk187154568]M.11766
	12/20024
	B2B, digital
	NVIDIA / Run:AI
	Vertical merger cleared



Source: Extracted from EU Commission Competition Policy case files database, Accessed via https://competition-cases.ec.europa.eu/search 
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